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DIGESBT:

1. B4 uhtch dvea not taks -xc-ption to solicitation provisions
and Ll\rclpousivu on its face: ucy not be detsrmincd to be
nonresponsiva on the basis of ir'“crmation obtained frow

bidder after bid opening. e

2, lpcciflcatton ptovllidn vhich is similar to ore previously
conceded by agency to Bc unduly restrictive snd which agency
sdmits 15 “unrealistic requirement” which will not be used
in !uturc also appears to ba unduly reltrictive.

3. 4 uh!ch uku cxceptlm to- the lpcciﬂcattonl“ and which
is based cu bidder's own standard conditions of sale which
are tot included with bid, is lt best ambiguous and must be
rejected na nonresponaive,

4. Where cont:cct EUE 1mptopar1y aunrded CAO will normally
tecommend t:rnlnltlon of contract, However, where perfor-
mance i{s nonrly complete and delay in delivery would have
sexrious adverse effect on Government, it would not be in
belt interest of Govctnncnt to dilturb contract,

»:Abbott POU!!“CO!pOtCtIOn (Abb~tt) has prota.tcd ‘the tojcction

,{by‘tha,Vctcranu\afnlntlttntion (VA;§0£ its /bid aubmitfed in response

to invlution for ‘bids (IFB) Mo, 76- 29, Abbott contends that its
bid was found to be nonresponsive uider. an overly ‘restiictive pro-
vision of the specifications which Vi had previously advised Abvott
would not be constiued to prohibit Abbott from competing for the
sward. Abbott also contends that the VA improperly based its
determination that Abbotf was nonrelponsive on information obtnincd
after bid opening.

. “The specification provision in question for this purchase of
primary switchgear for the VA Hospital in Minueapolis, Minnesota
stated;

"Unless spacifically noted otherwise on the
drawings or in the specifications all major
components of a unit shall be manufactured
.by the manufacturer of the unit."
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Abdott atates that, prior to sutmitting 1ts bid ite salas msnagar
contacted the contracting officer whu admitted that the lolleltl- "
tion was rastrictive but that "4 # # he either wuld not' >r could
not # » #" smend the clauss to vhich Abbott objscted. Iastsad,

. statas Abbott, the contracting officer referred Abbott’s sales

manager to a VA engineex in Washimgton, D.C, According to Abbett,
the enginecr indicated that the clause was “# # # not intended to
prohibdit Avhott rvuwer Company from bidding & & % and * & % askad
that Abbott Power Covp. submil & quotation.” Abbott them submitted
a bid.

After bid opening tha VA requested additional iunformation from
the bidders concerning the specification provisinn quoted abova.
Ia response, Abbett and other bidders indicated ‘_hat they did not
intend to supply equipment in which all asjor components of a unit
would be manufactured by the manufacturer of ‘the unit, As & result,
VA determined that their bids were nonraesponsive, VA &lso tejected
the low bid because it did not offer a firm fixed price. The cot-
tract was awarded on March 26, 1976, to the General Bleciric Supply
Company (GE), the sixth low bidder,

It 1s clear from -thiu record that’theiprotast has merit. PFiret
ox all, Abbott's bid as submitted did ot - takc exception to. unv
specific:tion requirement, »nd {t is a finily established principlu
of formal edvertising thac the responsiveness of a bid 1is {eterained
on, the basis of the bid as submitted snd not on ths basis of intor-
nation nubmitted by a bidder after bid opcnlng. Sco, eig., Abbott

‘ Laborntoriel, B-183799, September, 23, 19735, 73-2 CcPD 171; Vutcrgng

Administration re Welch Construction, Inc., 3-15317,3, March 11, 1975,
75~1 CPD 146; 38 Comp. Gen, 53 959). Although ‘the lnforuatlon
sought by VA could have teen considereéd {n counnection with deter-
mining the responsibility of a bidd.r'ﬁa.‘ B-168610, April 7, 1970;
B-172985, September 14, 1971, it was improper for VA to use that
1n£ormation as a basis for rejcctlng . bld as nonresponsive,

Sacondly, the lpccification ptovilion itself ,appears tc ba
unduly restrictive since (1) the provilion is similar to one used
by the VA in other procurements and uhich VA has ncknuwlndgcd to be
unduly restrictive of competition, see Abbott Power Corporatiosm,
B~186568, December 21, 1976, 76«2 D ., and (2) in EE&-
case, the EA, although not exprconly conceding the tostrictivonos-
of the protested provision, has not Jefended lts use and has
instead stated that the provision "is, perhaps, an uursalistic
requirement * * # and * & ¥ will be eliminated from future specifi-
cations.” )
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th record ulao lu.;.nts that ths awerd to GE wa? improper

. becsusa the Bid submitted by thut firm took “sxcepticos to the

specifications® snd stated that “Standard Cond:ticns of sale

apply as voted {a handbook 6601, pagea 1 & 2." The handbdook

refarved to way a GE handbook which was meither submitted with

the bid nor in thl\.o.ldlllﬂﬁ of the contracting officer. . Althnugh

the contracting :fficar statsa his bdelief that GE's ltludlrd cone~

ditions of. u\.lc were not intended to be part of the bid, wo rthink

a fair zeading of the GE ©id is that:it was pradicatnd on that fita's
condltlona of ssle and that r.i beat It must be rigarded e

alb!guOUl. ‘Bids comteining an sabiguit; which could affect a

material solicitation requirement, which 1is clearly the case.

here since tho contracting officer d41d not know precisely what

CZ's conditions of sale wers, must be rejected as nonrasponsive.

See. 4.5., D. Moody & Congouy Inc, et sl.,, 35 Comp. Pev. 1, 27
Ty, 75-1"_1‘7‘@0 "“&", L

.. ez thc !orc;oin; Teasons, the ptot-ot is -ultained Ordinnrily,
under these citCUIItlucel we would recommend temminat.on; :of the

. awarded contract. and\a resolicitation on the basis of p-operly
drafted apccltirntions. However, it appaars that such. action is

neither. f.altble nor in the bast interast of the Government at
this point. In this regard, VA points out tha:t the delivery date

‘for the switchgasr i{s January 28, 1977, snd that timely delivery

is critical. VA further states thltl

"The updating of our Electrical Distribution
System 1is mon:'critical to the contiauci
operation of tlis Veterans Adniniatratlon Hos~
piuln * & .,

" * * * ®

“Any delay in thia delivery will have the
following impacts It wiil delay the blllnCI
of Project f618-054 snd will nut have servlc-s
svailable for Nuclelt Hadlcine/Cerdiolugy building
planncd for coaplction in June; the crltical com-
plo‘ion ani plecing ‘into Opetation of the new
Anbulatoty "Care- Clinic- the propo:ed expansior
of Disguostic Radiology. ‘the -proposed Nutaing
Home sddition to'this’hospital; and the {nstalla-
tion of a new Boiler Plant. The power require-

" ments for criticel patient buildings i3 increasing
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%i aa ever faster pace snd expsnsion of the f
system is directly dependent upon the delivery

and installation of the switchgear, .The project
for expansion of the Secondary Rlectrical Distri-
bution would have to be delayed which will )irect-
1y affect the trastment of patients on the various
wards, For examils, all air conditioming has been
postponed until completion of the project. Aceas
such as the new Clin Lad were installed and powar
utilised serving Building 1 which would have had
to be saved for direct patient care 1! the Distri-
bution Project would not be in effact.

. "In swmas-y, the continued expansion for ;toper
modern trsatment st this veterans iustallaticn
1s directly dependenf on the prompt delivery of
this switchgear., The productica of the switch-
gear bty SGeneral Rlectric.is priceeding at a vato
that would allow them to fulf.ll their contract
coumitment. '

In theae circungfiucca, we do not believe we would be warrsnted in
disturbing the contract. - \

We note that Adbott suggests that it cun n.ct VA's ch;very
tequirements if an oxder is placed with it prmiptly and that contract
termination therefore is feasible. However, taere is no besis for
an award to Abbott if tha GE contract were to be terminated, . nince
two other firms rejected for the samz reason as Abbott submitted
bids that were lower than Abbott's bid. Mireover, award under:the
IFB used by VA would not be appropriate in view of the restrictive
npecificntion provluxon

Although we are unable to recommend contract termination in
this case, we are deaply concerned over the procurement daficienclaes
noted and by separate jetter are bringing this matter to the attens
tion of the Administrator of Veterans Affairs,

Deputy Coﬁpuon!}‘c‘.'!e’:h
of the United States
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